could have built up at the face at any time, creating the hazard of an
ignition that couid have caused burn injuries to the two operators of
the continuous miner; (4) such burn injuries could have resulted in lost
work days or restricted duty; and (5) the reduction of air quantity from
the requisite 5,000 cfra to 1,900 cfra "contributed to the increase In
methane gas and respirable dust and increased the exposure of miners to
the hazard caused by high methane levels and respirable dust."

Before the administrative law judge, counsel for the Secretary of
Labor and Monterey stipulated that a violation of section 75.316 had
occurred, and that the No. 1 Mine was a "gassy" mine. The parties also
stipulated that the inspector had recorded methane readings in the
acceptable range 15 feet from the working face, and had not taken respl-
rable dust samples. The parties further agreed that a continuous miner
was cutting coal at the location where the citation was issued. At the
hearing, Monterey's safety coordinator explained how rock dust bags had
gotten into the ventilation tubing:

As the installers install [the Ventilation tubing] and
turn the fan on, as they walk past certain joints or
weak spots in the fiberglass tubing, they'll find where
the tubing is sucking out back there ... and rather
than get a piece of plastic material that's manufactured
for It, they'll take an empty rock dust bag and put it
up there. And it will hold and control air real good.
Every once in a while they'll use too small a strip and
it will suck in through the tubing, or as they walk
away later it'll collapse and suck in.  It's not the
greatest material in the world to use.... The workmen
are putting them there to try to stop a leak.

If you have problems when you take your reading
and move from room to room, a lot of times the first
thing you'll do is walk back to the fan, disconnect the
tubing, pull out a rock dust bag and start all over.

Tr. 82-83. During this testimony, Monterey's counsel interjected that
this method of tubing repair was "probably not a one time only occurrence."
Tr. 83.

The judge found that the admitted violation of the standard was
significant and substantial, and that Monterey exhibited "gross" negligence
In connection with the violation. 6 FMSHRC 424, 470-71, 473 (February
1984) (ALJ). With regard to the significant and substantial issue, the
judge stated that he "agree[d] with MSHA's arguments that the Interruption
to the ventilation flow resulted In a significant decrease In the amount
of air required to be maintained where coal was being cut" and that this
"marked decrease in air presented a substantial hazard to the miners

998ng was hung from the roof and a 55-horsepower exhaust
